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Individual  Liability  of  School  Board  UcM^^Q^j^jr 
and  School  Administrators  •-"  -       ^ 


MOV  29  f973 

'NSrnUTE  OF  GOVERNHtfWT 
and  teacher  plaintiffs.  As  the  Fo'l4WY^56iKitOEo|»OR7f<  CAROli 
Appeals  noted:  "It  is  now  firmly  established  in  this 
circuit  that  a  teacher  wrongfully  discharged  or  denied 
reemployment... is,  in  addition  to  equitable  remedies, 
entitled  to  an  award  of  actual  damages."'  An  anal- 
ysis of  recent  cases  based  upon  Section  1983  will 
illustrate  circumstances  under  which  personal  liability 
can  attach.  This  analysis  is  divided  into  the  two 
major  types  of  cases  brought  against  board  members 
and  administrators-suits  by  teachers  and  suits  by 
students. 


A  new  trend  is  developing  in  the  personal  liability 
of  school  board  members  and  school  administrators, 
primarily  as  a  result  of  the  recent  rediscovery  of  the 
Civil  Rights  Act  of  1871.  Under  Section  1988  of  this 
Act,  school  board  members  and  school  administrators 
who  take  actions  or  enforce  regulations  that  result  in 
statutory  or  constitutional  violations  may  be  held 
personally  liable  for  monetary  damages.  This  article 
will  examine  the  basis  for  personal  liability  under  the 
Civil  Rights  Act  and  also  under  state  law,  the  types 
of  judgments  that  have  been  given,  and  the  authority 
of  school  boards  to  purchase  insurance  to  protect 
against  this  liability.  Following  this  article  is  a 
description  of  the  types  of  insurance  policies  now 
available  to  school  boards,  the  advantages  and  dis- 
advantages of  the  various  policies,  and  where  more 
information  about  them  can  be  obtained. 

I.    SUITS  BASED  ON  THE  CIVIL  RIGHTS 
ACT  OF  1871 

The  Civil  Rights  Act  of  1871,  42  U.S.C.  §  1983,  pro- 
vides: 

Every  person  who,  under  color  of  any  statute, 
ordinance,  regulation,  custom  or  usage  of  any 
State  or  Territory,  subjects  or  causes  to  be  sub- 
jected any  citizen  of  the  United  States  or  other 
person   within   the  jurisdiction   thereof  to   the 
deprivation  of  any  rights,  privileges  or  immuni- 
ties secured  by  the  constitution  and  laws  shaU 
be  liable  to  the  party  injured  in  an  action  at  law, 
suit   in  equity  or  other  proper  proceeding  for 
redress. 
Original    jurisdiction    over    Section    1983    cases    is 
vested  by  28  U.S.C.  §  1343(3)  in  the  federal  district 
courts;  neither  a  jurisdictional  amount  nor  diversity    duct  by  clear  and  convincing  evidence  when  the  plain- 
of  citizenship  is  required.      Equitable  relief  in  the    

1.  Wall  V.  Stanley  Co.  Bd.  of  Educ,  378  F.2d  275.  276 
(4th  Cir.  1967).  See  also  North  Carolina  Teachers  Ass'n  v. 
Asheboro  Bd.  of  Educ,  393  F.2d  736  (4th  Cir.  1968). 

2.  Johnson    v.    Branch,   364   F.2d   17  7   (4th   Cir.    1966). 

3.  Chambers  v.  Hendersonville  City  Bd.  of  Educ,  364 
F.2d  189  (4th  Cir.   1966). 


Cases  Brought  by  Teachers 

[n  the  late  sixties,  several  cases  involving  teachers 
whose  contracts  were  not  renewed  (usually  as  the 
result  of  school  integration)  were  brought  on  the  basis 
of  a  violation  of  Section  1983.  In  one  such  case,  the 
Fourth  Circuit  ordered  the  school  board  to  reinstate 
and  pay  back  wages  to  a  teacher  who  was  discharged 
after  participating  in  civil  rights  demonstrations.  Al- 
though she  had  committed  minor  school  infractions, 
such  as  failure  to  keep  the  cabinets  in  her  room  clean, 
the  court  found  that  she  was  terminated  for  the  exer- 
cise of  her  constitutional  rights.^  In  another  case  the 
Fourth  Circuit  held  that,  when  the  number  of  Negro 
teachers  in  a  school  system  suddenly  dropped  from  24 
to  8,  the  discharged  teachers  were  entitled  to  damages 
until  the  board  set  up  definite  objective  standards  for 
hiring  or  releasing  teachers.' 

These  Section  1983  cases  did  not  result  in  any  per- 
sonal liability  on  the  part  of  board  members  or  admin- 
istrators, but  they  did  result  in  a  standard  that  places 
upon  the  school  board  the  burden  of  justifying  its  con- 


form of  an  injunction  and  legal  relief  in  the  form  of 
monetary  damages  are  available  under  Section  1983. 
Although  most  of  the  cases  under  this  section  have 
granted  equitable  relief,  courts  in  several  recent 
cases  also  have  given  monetary  damages  to  student 
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tiff  has  made  out  an  initial  case  of  a  violation  of  con- 
stitutional rights.  Failure  to  meet  this  standard  has 
resulted  in  the  school  board's  losing  the  suit.  In  more 
recent  cases,  however,  such  failure  has  resulted  in 
school  board  members'  being  held  individually  liable 
for  damages. 

The  types  of  suits  in  which  courts  have  imposed 
personal  liability  upon  school  board  members  and 
school  authorities  for  wrongful  dismissal  or  nonre- 
newal of  teacher  contracts  is  varied.  In  a  New 
Hampshire  case,"  the  federal  court  found  that  the 
basis  for  nonrenewal  had  not  been  investigated  and 
the  charges  of  impropriety  were  totally  unsubstan- 
tiated. The  evidence  showed  that  the  board's  actions 
in  not  renewing  the  contract  were  the  result  of  the 
plaintiff's  criticism  of  certain  school  board  members, 
'n  terming  the  nonrenewal  a  "classic  case  of  a  viola- 
tion of  due  process,"  the  court  held  that  the  board 
had  not  acted  in  good  faith  and  that  each  member  of 
the  board  who  voted  for  nonrenewal  was  personally 
liable  for  $2,250,  the  amount  of  salary  lost  by  the 
teacher  as  a  result  of  the  board's  action.  In  a  1972 
Michigan  case,  a  federal  district  court  also  stated 
that  members  of  the  school  board  could  be  held  liable 
in  money  damages  for  wrongful  termination  of  employ- 
ment: "Both  federal  and  state  rules  as  to  damages 
may  be  utilized  to  determine  the  remedy  under  this 
Act.'"  The  court  noted  that  the  school  district  is  an 
arm  of  the  state  and  could  not  be  held  liable  for  dam- 
ages under  the  Civil  Rights  Act.  It  is  important  to 
recognize,  then,  that  as  with  the  typical  tort  suit  in 
which  the  school  district  can  plead  governmental 
immunity,  the  burden  of  1983  suits  is  solely  on  the 
individual  board  member. 

A  Utah  case'  concerned  an  associate  professor 
whose  employment  had  been  terminated.  Evidence 
showed  that  the  president  of  the  college  and  the  dean 
of  academic  affairs  had  willfully  damaged  the  plain- 
tiff's reputation  as  a  reprisal  for  his  support  of  a  par- 
ticular political  candidate  and  his  criticism  of  the 
college  administration.  The  court  also  found  that  the 
state  board  of  educarion  had  ratified  the  contract 
tramination  without  investigating  the  charges  against 
the  plaintiff.  The  two  college  officials  and  certain 
members  of  the  state  board  of  education  were  found 


4.    Chase  v.  Fall  Mountain  Regional  School, 
88  (D.N.H.  1971). 


F.  Supp. 


5.  Kerr  v.  Clarenceville  School  Dist.,  344  F.  Supp.  1244 
(E.D.  Mich.  1972).  See  also  Bhargave  v.  Cloer,  355  F. 
Supp.  1143  (N.D.  Ga.  1972);  Endicott  v.  Van  Patten,  330 
F.  Supp.  878  (D.  Kan.  1971). 

6.  Smith   V.    Lasse, F.   Supp. (D   Utah    1972). 

The  Tenth  Circuit  Court  of  Appeals  has  just  reversed  the 
decision  to  award  general  damages,  but  upheld  it  in  the 
award  of  special  and  punitive  damages. 


personally  liable.  Assessed*  liability  amounted  to 
$4,100  for  loss  of  salary,  340,000  in  general  damages 
for  harassment  and  injury  to  reputation,  and  $5,000  in 
punitive  damages. 

In  another  "reprisal"  case,  the  District  Court  of 
Delaware  held  that  the  superintendent  of  schools  and 
school  bo^rd  members,  but  not  the  school  district, 
could  be  held  liable  for  refusing  to  rehire  a  secretary 
of  the  school  district.  If  plaintiff  could  prove  that  the 
board  had  not  rehired  her  because  of  her  husband's 
criticism  of  the  board,  both  she  and  her  husband  could 
receive  damages,  since  the  board's  action  would  be 
(1)  in  bad  faith,  and  (2)  a  violation  of  the  husband's 
constitutional  rights.  In  addition,  the  court  held  that 
the  couple  had  not  needed  to  appeal  the  decision  of 
the  board  to  a  higher  administrative  body  before  suing 
if  (1)  the  appeal  would  have  been  futile,  or  (2)  it  in- 
volved constitutional  rights.'  This  ruling  has  the 
effect  of  making  the  courts  more  accessible  to  such 
suits,  since  the  time  and  expense  of  exhausting  ad- 
ministrative procedures  before  filing  suit  are  elim- 
inated. 

Courts  also  have  imposed  personal  liability  for 
dismissals  because  of  personal  appearance  or  per- 
sonal morality.  Personal  appearance  was  the  issue 
in  a  Massachusetts  case  in  which  a  teacher  was  dis- 
charged after  refusing  to  remove  a  beard  grown  during 
a  vacation  period.*  No  policy  relating  to  beards  had 
been  established  by  school  authorities,  nor  was  plain- 
tiff ever  actually  informed  of  the  consequences  of  his 
failure  to  remove  the  beard.  The  federal  district 
court  held  that  (1)  the  conduct  of  the  school  author- 
ities had  resulted  in  a  denial  of  due  process  of  law, 
(2)  the  school  board  did  not  dismiss  plaintiff  in  good 
faith,  and  (3)  the  members  of  the  school  board  were 
individually  liable  for  plaintiff's  lost  wages  and  for 
compensatory  damages  of  $1,000. 

Personal  morality  was  the  issue  in  a  Wisconsin 
case.  A  teacher  was  dismissed  in  mid-year  without  a 
hearing  because  she  had  lived  in  her  fiance's  home 
before  marriage.'  The  federal  district  court  ruled  that, 
since  her  conduct  did  not  affect  her  performance  as  a 
teacher,  she  was  entitled  to  a  hearing  and  her  dis- 
missal was  not  for  good  cause.  A  Georgia  court  also 
held  a  school  board  liable  for  not  hiring  an  applicant 
for  a  teaching  job  solely  because  she  lived  on  a  com- 

7.  Hayes  v.  Cape  Henlopen  School  Dist.,  341  F.  Supp. 
83  (D.  Del.  1972).  See  also  Cole  v.  Choctaw  County  Bd.  of 
Educ,  471  F.2d  771  (5th  Cir.  1973). 

S.  Lucia  V.  Duggan,  303  F.  Supp.  112  (D.  Mass.  1969). 
See  also  Webb  v.  Lake  Mills  Community  School  Dist.,  344 
F.  Supp.  791  (N.D.  Iowa  1972). 

9.  Schreiber  v.  Joint  School  Dist.  No.  1,  335  F.  Supp. 
745  (E.D.  Wis.  1973). 
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munal  farm.'"  Although  she  could  not  receive  dam- 
ages, since  she  failed  to  mitigate  by  seeking  another 
job,  the  court  required  the  school  board  to  pay  attor- 
neys' fees  of  $7,500,  even  though  the  judge  noted  that 
most  of  her  NAACP  lawyers  did  not  charge  her  any 
fees. 

A  school  board  member  also  may  be  held  personally 
liable  for  violating  employee  rights  to  procedural  due 
process.  In  an  Arkansas  case,"  a  federal  district 
court  stated  that  a  discharged  teacher  had  a  cause  of 
action  for  damages  when  the  school  board  supplied 
her  an  "agenda"  of  her  termination  hearing  rather 
than  the  full  record  of  testimony  as  required  by  Ar- 
kansas statute.  In  this  case,  the  teacher  showed 
actual  damages-she  could  not  obtain  a  teaching  job 
the  next  year  because  of  the  board's  action. 

In  a  recent  Fourth  Circuit  decision,  damages  were 
awarded  for  failure  to  give  a  hearing  to  a  teacher  who 
was  not  re-employed  after  twenty-nine  years  of  consec- 
utive service."  The  teacher  did  not  have  a  statutory 
right  to  a  hearing-a  tenure  statute  had  just  been  en- 
acted-but  she  had  a  property  interest  in  her  job  that 
gave  her  a  constitutional  right  to  a  hearing.'^ 

Cases  Brought  by  Students 

The  second  major  area  of  Section  1983  actions  is 
that  of  student  expulsions  and  suspensions.  Several 
1983  cases  show  the  susceptibility  of  school  officials 
to  personal  liability  for  enforcement  of  improper  groom- 
ing codes.'"  A  federal  district  court  for  Ohio  held  that 
a  boy  suspended  from  school  could  recover  nominal 
damages  for  the  principal's  failure  to  give  him  a  hear- 
ing; however,  to  collect  more  damages,  the  student 
would  have  to  show  "actual  pecuniary  loss  or  dam- 
ages.""   Other  courts  have  awarded  attorney's  fees. 


10.  Doherty  v.  Wilson,  356  F.  Supp.  35  (M.D.  Ga.  1973). 

11.  Appier  V.  Mountain  Pine  School  Dist.,  342  F.  Supp. 
1131  (W.D.  Ark.  1972).  See  also  Callaway  v.  Kirkland. 
334  F.  Supp.  1034  (N.D.  Ga.  1971). 

12.  Johnson    v.    Fraley,   470   F.2d    179   (4th   Cir.    1972). 

13.  See  Perry  v.  Sindermann,  408  U.S.  593  (1972).  See 
also  Board  of  Regents  v.  Roth,  408  U.S.  564  (1972).  But 
see  Chitwood  v.  Feaster,  468  F.2d  359  (4th  Cir.  1972),  in 
which  the  Fourth  Circuit  Court  found  no  right  to  a  hearing 
upon  the  nonrenewal  of  the  contracts  of  nontenured  teach- 
ers who  had  alleged  violation  of  their  First  Amendment 
rights.  See  also  Grimes  v.  Nottoway  County  School  Bd., 
462  F.2d  650  (4th  Cir.  1972). 

14.  Cardona  v.  Chonko,  315  F.  Supp.  953,  958  (N.D. 
Ohio  1970).  See  also  Minnich  v.  Nabuda,  336  F.  Supp.  769 
(W.D.  Pa.  1972). 

15.  Cardona  v.  Chonko,  315  F.  Supp.  953  (N.D.  Ohio 
1970);  Richards  v.  Thurston,  424  F.2d  1281  (1st  Cir.  1969); 
Axtell  V.  LaPenna,  323  F.  Supp.  1077  (W.D.  Pa.  1971). 


potentially  a  greater  liability  for  school  boards,  to 
successful  student  plaintiffs  in  cases  of  improper 
expulsion  from  school." 

To  avoid  being  held  for  damages,  schools  should 
take  voluntary  actions  to  redress  student  grievances. 
For  instance,  the  Fourth  Circuit  Court  of  Appeals 
refused  to  order  the  University  of  South  Carolina  to 
compensate  a  student  expelled  for  demonstrating 
against  the  Vietnam  War.  However,  the  court  urged 
the  university  to  reinstate  the  student  to  avoid  equal 
protection  problems  (the  school  had  previously  rein- 
stated other  demonstrators)  and  to  make  unnecessary 
any  "further  judicial  action."  While  a  dissenting 
opinion  urged  the  court  to  issue  an  injunction  against 
the  university,  it  appears  that  voluntary  action  and 
fair  procedures,  along  with  consistent  due  process, 
will  satisfy  most  judges." 

Burden  of  Proof,  Good  Faith,  and  Negligence 

As  seen  in  the  cases  just  reviewed,  teachers  and 
students  who  allege  a  denial  of  due  process  may  bring 
a  §  1983  action  for  declaratory  and  injunctive  relief 
against  the  school  district,  the  school  board,  and  the 
administrators  involved.  They  may  also  bring  an  ac- 
tion for  damages  against  the  individual  members  of  the 
board  and  the  administrators  who  participated  in  the 
decision,  but  not  against  the  district  except  for  claims 
of  back  wages. '*^  The  damage  action  is  limited,  how- 
ever, by  the  concept  of  official  immunity  under  the 
Civil  Rights  Acts.'*^  Generally,  if  the  administrator 
or  board  member  can  show  he  acted  in  "good  faith"  he 
can  avoid  liability.  For  example,  if  the  administrator 
can  show  that  he  acted  under  the  apparently  valid 
orders  of  superiors  or  if  the  school  board  member  can 
show  his  action  is  sanctioned  or  required  by  statutory 
or  State  Board  of  Education  regulation,  they  are  im- 
mune from  personal  liability.  In  most  cases,  however, 
the  immunity  is  not  easily  established.  As  one  com- 
mentator noted,  the  application  of  the  immunity  doc- 
trine has  been  "sporadic  and  often  inconsistent."  He 
adds:     "There  appears  to  be  a  holding  on  either  side 

16.  Shall  V.  Columbus  Municipal  Separate  School  Dist., 
338  F.  Supp.  1376  (E.D.  Miss.  1972). 

17.  Herman  v.  University  of  South  Carolina.  457  F.2d 
902  (4th  Cir.  1973). 

18a.  In  Monroe  v.  Pape,  365  U.S.  167  (1961),  the  Supreme 
Court  held  a  school  district  to  be  immune  from  damages  in  a 
§  1983  action.  However,  an  exception  has  developed  for 
back  wages  in  a  line  of  cases  following  Harkless  v.  Sweeney 
Indp.  School  Dist.,  427  F.2d  319  (5th  Cir.  1970),  cert. 
denied,  400  U.S.  991  (1971). 

18b.  Tenney  v.  Brandhove,  341  U.S.  307  (1951).  See  also 
Note,  The  Doctrine  of  Official  Immunity  Under  the  Civil 
Rights  Acts.  68  Harv.  L.  Rev.  1229  (1955). 
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of    every    immunity    issue    under    the    Civil    Rights 
/^cts.""<= 

In  many  teacher  dismissal  cases,  for  example,  the 
sole  fault  of  some  board  members  was  a  failure  to 
investigate  charges  before  acting  on  the  employment 
termination.  The  board  members  should  have  investi- 
gated and  were  incorrect  under  established  law  in  not 
doing  so,  but  they  were  not  acting  maliciously  or  with 
the  intent  to  deny  the  plaintiff  his  constitutional 
rights.  These  cases  seem  to  recognize  good  faith  as 
a  defense  only  when  school  board  members  or  school 
officials  at  the  time  of  their  acts  (1)  could  reason- 
ably believe  they  were  acting  legally,  and  (2)  in  fact 
acted  in  reliance  on  this  belief." 

Although  many  courts  consider  good  faith  a  defense, 
other  courts  have  accepted  1983  actions  based  on  the 
negligence  of  a  public  employee.  For  example,  the 
Fourth  Circuit  Court  of  Appeals  asserted  that  a  state 
court  clerk  whose  negligence  impeded  the  filing  of  a 
post-conviction  petition  was  not  immune  from  suit 
under  Section  1983.  The  court  said  that  "the  act  of 
filing  papers  with  the  court  is  ministerial  and  inflex- 
ibly mandatory  as  many  of  the  clerk's  responsibil- 
ties.""  However,  the  Ninth  Circuit  Court  indicated 
that  a  prison  warden  could  not  be  sued  for  damages 
for  permitting  an  "insane"  prisoner  to  wander  around 
the  prison  with  a  weapon  and  injure  the  plaintiff.^' 
The  court  said  "more  than  an  isolated  incident  of 
negligent  failure  to  protect  must  be  alleged." 

These  cases  indicated  that  courts  generally  con- 
sider the  following  four  factors  in  determining  whether 
a  school  district  can  be  sued  for  negligence  under 
Section  1983:  (1)  the  tendency  of  the  duty  to  be  dis- 
cretionary (and  within  the  discretion  of  a  high-level 
official);  (2)  whether  the  act  directly  violates  the 
plaintiff's  constitutional  rights;  (3)  whether  the  act  is 
merely  an  isolated  act  or  part  of  a  pattern  of  negli- 
gence; and  (4)  the  foreseeability  of  damage  to  the 
plaintiff.  In  other  words,  courts  will  not  hold  school 
districts  or  board  members  liable  for  negligence  under 
1983  for  discretionary,  isolated,  and  nondangerous 
acts. 


18c.  Note,  Damages  under  §  1983:     The  School  Context, 
46  iBd.  L.  J.  521,  526  (1971). 


II.    SUITS  BASED  ON  STATE  LAW 

A  limited  possibility  exists  that  school  board  mem- 
bers and  school  administrators  may  face  individual 
liability  for  their  actions  under  state  law.  The  per- 
sonal liability  of  such  school  officials  under  North 
Carolina  law  is  quite  limited  since  their  duties  require 
the  exercise  of  discretion.  School  officials,  partic- 
ularly school  board  members,  can  be  held  individ- 
ually liable  for  discretionary  acts  only  when  they  act 
out  of  corruption  or  malice."  These  two  terms  have 
never  been  clearly  defined,  but  to  constitute  malice 
the  school  official's  act  must  be  deliberate,  without 
justification,  and  reasonably  calculated  to  injure 
others.  Corruption  is  found  when  the  act  is  done  for 
improper  motives. 

A  school  board  member  has  been  held  personally 
liable  for  a  discretionary  act  in  only  one  instance  in 
North  Carolina.  The  State  Supreme  Court  affirmed 
the  trial  court's  finding  that  the  board  members  were 
personally  liable  for  the  negligent  hiring  of  a  school 
bus  driver."  The  evidence  showed  that  at  the  time  of 
hiring  the  board  members  knew  that  the  driver  was 
reckless  and  incompetent  for  the  position.  The  court 
held  that  the  actions  of  the  board  were  not  only  un- 
justified but  also  were  malicious  and  corrupt. 

In  another  early  decision  the  court  found  that  one 
with  discretionary  duties  may  be  held  individually 
liable  if  he  acts  outside  the  scope  of  his  authority." 
The  court  in  that  case  held  a  coroner  liable  for  muti- 
lating a  body  when  he  performed  an  autopsy  without 
proper  authorization. 

A  school  official  also  may  be  held  personally  liable 
for  improper  actions  involving  no  discretion.  Lia- 
bility may  be  imposed  for  failure  to  perform  a  specific 
statutory  duty  or  from  the  negligent  commission  of  a 
"ministerial"  duty  as  opposed  to  a  "discretionary" 
duty.  Ministerial  acts  or  duties  do  not  require  any 
decision-making  and  usually  involve  lower-level 
employees.  In  most  instances  the  acts  of  school 
officials  are  discretionary. 

ni.    PURCHASE  OF  INSURANCE  BY 
SCHOOL  BOARDS 


19.  Strickland  v.  Inlow,  Civil  No.  72-1774  (8th  Cir.,  filed 
Aug.  29,  1973).     See  also  Pierson  v.  Ray,  386  U.S.  547      The  preceding  review  of  the  potential  personal  lia- 
(1967);   McLaughlin  v.   Tilendis,   398   F.2d  287  (7th  Cir.  bility  for  school  officials  may  suggest  to  a  board  mem- 

1968);  McDonough  v.  Kelly.  329  F.  Supp.  144  (D.N.H.  1971);    

Gouge  V.  Joint  School  Dist.  No.  1,  310  F.  Supp.  984  (W.D.    ' 

Wis.  1970),  23.    Spruill    v.   Davenport,    178  N.C.    364,    100   S.E.  527 


20.  McCray   v.   Maryland,   456   F.2d    1   (4th   Cir.    1972). 

21.  Williams  v.  Field,  416  F.2d  483  (9th  Cir.  1969). 

22.  Id.  at  485. 


(1919). 
24.    Betts  V.  Jones,  203  N.C.  590,   181  S.E.  334  (1935). 


25.    Gurganious    v.    Simpson,    213    N.C.    613,    197    S.E. 
163  (1938). 
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ber  that  he  needs  protection  and  that  the  school  board 
should  provide  it  by  purchasing  insurance  that  would 
pay  for  all  costs  resulting  from  a  civU  rights  type  of 
litigation.  The  legality  of  using  school  funds  to  pur- 
chase insurance  that  would  pay  for  all  costs,  including 
judgments  against  individual  board  members,  however, 
is  open  to  question. 

Two  legal  problems  are  raised  when  a  school  board 
uses  public  funds  to  purchase  insurance  against  suit 
for  violation  of  civil  rights:  The  expenditure  must  be 
for  a  "public  purpose"  and  there  must  be  statutory 
authority  for  it.  The  "public  purpose"  limitation  is  a 
constitutional  requirement."  It  requires  public  funds, 
from  whatever  source  derived,  to  be  spent  for  public 
purposes  only.  Clearly,  some  types  of  insurance  pur- 
chased by  the  school  are  for  a  public  purpose-for 
example,  fire  insurance  to  protect  school  buildings 
and  tort  insurance  to  compensate  students  injured 
because  of  the  negligent  acts  of  a  school  employee. 
The  insurance  policies  now  being  marketed  to  protect 
against  civil  rights  suits,  however,  indemnify  board 
members  for  judgments  against  a  school  official  who 
has  been  found  by  a  court  to  have  acted  illegally,  i.e., 
violated  someone's  civil  rights.  This  type  of  insur- 
ance is  comparable  with  the  tort  liability  insurance 
that  teachers  purchase  from  their  own  funds  to  protect 
themselves  against  tort  suits.  The  use  of  public  funds 
to  purchase  this  type  of  insurance  coverage  may  be 
questioned  when  the  court  decisions  that  have  defined 
public  purpose  are  reviewed."  One  can  argue,  how- 
ever, that  this  insurance  serves  the  public  purpose  of 
encouraging  able  people  to  serve  on  the  school  board 
by  protecting  them  against  the  possibility  of  having 
to  pay  personal  judgments  in  civil  rights  suits,  the 
fastest-growing  area  of  school  littgation.  Further- 
more, this  type  of  insurance  can  be  compared  with  the 
tort  insurance  that  a  school  board  purchases  to  pay 
for  the  negligent  acts  of  employees,  insofar  as  it 
accepts  responsibility  for  suits  that  it  need  not  ac- 
cept. It  also  is  important  to  note  that  the  question 
raised  about  public  purpose  relates  only  to  the  pay- 
ment of  court  judgments  against  the  board  member. 
Other  parts  of  the  civil  rights  type  of  insurance,  par- 
ticularly the  valuable  coverage  to  pay  the  costs  for 
defending  the  board  member  in  suits  in  which  no  judg- 
ment is  rendered  against  him  clearly  satisfies  the  con- 
stitutional requirement.  This  may  suggest  that  if 
board  members  decide  they  need  this  type  of  insur- 
ance and  are  concerned  about  the  "public  purpose" 


problem  just  noted,  they  may  want  to  purchase  a  policv 
that  covers  all  expenses  incurred  in  suits  against  the 
boa;d  member  except  for  final  judgments  assessed 
against  the  board  member  as  an  individual. 

Even  if  the  purchase  of  the  civil  rights  type  of  insur- 
ance is  for  a  public  purpose,  the  school  board  still 
must  have  the  statutory  authority  to  purchase  it.  No 
statute  specifically  permits  its  purchase;  thus  the 
authority,  if  it  exists,  must  be  derived  from  other 
statutory  powers  granted  the  school  board.  Tt  might 
be  argued  that  G.S.  115-53,  which  authorizes  a  board 
to  waive  its  governmental  immunity  from  liability  for 
damage  by  reason  of  death  or  injury  to  person  or  prop- 
erty caused  by  the  negligence  or  tort  of  any  agent  or 
em.nloyee,  is  authority  to  purchase  the  civil  rights 
type  of  insurance  for  board  members.  The  civil  rights 
insurance,  however,  is  not  tort  insurance,  and  school 
board  members  are  not  school  employees  and  seldom 
act  as  an  agent  for  the  board. 

It  might  also  be  argued  that  school  districts  can 
find  statutory  authority  to  purchase  this  insurance  in 
G.S.  115-78,  the  statute  setting  out  the  purposes  for 
which  money  may  be  appropriated  by  the  board  of 
county  commissioners  to  operate  schools.  G.S.  115- 
78(b)(6)  authorizes  expenditures  to  purchase  insurance 
for  buildings  and  equipment  in  the  public  school  sys- 
tem, and  G.S.  115-78(e)  provides  that  "[o]ther  items  of 
expenditure  may  be  included  in  the  budget  when  au- 
thorized by  the  General  Assembly,  the  State  Board  of 
Education,  or  county  and  city  boards  of  education, 
when  funds  for  the  same  are  made  available."  The 
Attorney  General,  in  an  opinion  dated  April  24,  1973, 
has  expressed  the  opinion  that  school  board  purchase 
of  liability  insurance  for  members  of  the  board  is  a 
"legal  item  of  expenditure  of  public  funds"  under 
G.S.  115-78(e).  Several  North  Carolina  boards  have 
accepted  this  advice  and  purchased  insurance  against 
c:vil  rights  suits. 

This  interpretation  may  be  correct;  still  it  should 
t  e  noted  that  the  North  Carolina  General  Assembly  has 
not  given  any  other  governmental  body  the  authority  to 
purchase  this  type  of  insurance,  and  governmental 
support  and  expenditures  for  state  employees  involved 
in  suits  brought  as  a  result  of  action  taken  in  the  dis- 
charge of  official  duty  have  been  limited  to  providing 
legal  defense  and  paying  attorney  fees."  The  North 
Carolina  Supreme  Court  also  has  construed  narrowly 
the  waiver  of  governmental  immunity.^'  The  narrow 
limits  of  statutory  authorization,  the  court's  restricted 
view  of  waiving  governmental  immunity  and  the  deci- 


26.  Briggs  v.  Raleigh,  195  N.C.  223  (1928). 

27.  See  R.  Bryd,  County  Finance  7-21  (Chapel  Hill.  N.C. 
Institute  of  Government,  1967. 


28.  See   N.C.   Gen.  Stat.   §   143-300.3;  N.C.   Gen.  Stat.   § 
153-9(48)  and  N.C.  Gen.  Stat.  §  163-25. 

29.  Stephenson  v.  Raleigh,  232  N.C.  42  (1950). 
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sion  discussed  earlier  in  which  the  court  held  board 
members  individually  liable  for  their  gross  negligence 
in  employing  a  reckless  and  incompetent  school  bus 
driver  suggest  that  the  North  Carolina  Supreme  Court 
will  be  cautious  in  finding  an  implied  power  to  use 
public  funds  to  purchase  insurance  to  pay  judgments 
based  on  an  illegal  act  of  a  board  member.  To  elim- 
inate any  question  about  statutory  authorization, 
school  boards  should  seek  specific  statutory  authority 
to  permit  the  purchase  of  civil  rights  insurance. 


The  following  article  by  James  Spivay  discusses  i^ 
several  insurance  policies  that  are  on  the  market  to 
protect  school  board  members  and  administrators  from 
personal  liability  for  actions  taken  in  their  govern- 
mental capacity.  Since  civil  rights  liability  is  rela- 
tively new,  these  insurance  policies  are  untried  and 
are  not  clearly  defined  in  scope  of  coverage.  Thus 
school  districts  that  decide  to  buy  this  insurance 
should  examine  the  policy  coverage  carefuUy. 

-James  M.  Lenaghan  and  Kobert  E.  Phay 


Insurance  Policies  Available  to  Indemnify 
School  Board  Members  Against  Personal  Liability 


C.  James  Spivcy" 


THE  LARGE  NUMBER  OF  SUITS  ALLEGING  viola- 
tions of  constitutional  or  statutory  rights  based  on 
such  issues  as  teacher  dismissal,  student  expulsion, 
and  corporal  punishment  has  stimulated  interest  in 
protecting  the  individual  school  board  member  from 
personal  liability  as  well  as  the  board  itself.  It  has 
become  increasingly  evident  that  conventional  lia- 
bility insurance  policies  do  not  adequately  answer 
the  need  for  protection.  Furthermore,  even  when  the 
school  board  is  found  innocent  of  the  charges,  it  and/ 
or  its  members  individually  will  find  that  sizable 
amounts  of  money  have  been  expended  in  defense  of 
these  charges.  Defense  costs  are  usually  borne  by 
the  school  board  but  increasingly  they  have  been 
charged  against  the  individual  board  member. 

insurance  companies  have  responded  by  offering 
special  indemnification  policies  to  protect  against 
this  liability  and  defense  costs.  However,  since  most 
of  the  indemnification  policies  now  being  written  are 
relatively  new  and  untried-at  least  three  couipanies 
Kitered  this  new  field  of  insurance  in  1973-the  poli- 
cies are  subject  to  continuous  change  and  improve- 
ment. A  school  board  that  is  contemplating  the  pur- 
chase of  indemnity  insurance  should  look  into  the  sub- 
ject thoroughly  to  assure  that  the  policy  it  purchases 
will  do  what  it  wants  done. 

These  policies  are  marketed  through  associations  or 
brokers  or  directly  through  agents  by  a  number  of  in- 


*Mr.  Spivey  is  the  Executive  Director  of  the  Charlotte 
Mecklenburg  Insurance  Advisory  Committee.  At  the  request 
of  the  Charlotte-Mecklenburg  School  Board,  he  recently 
examined  insurance  policies  that  will  indemnify  school 
boards  and  board  members  in  legal  actions  brought  against 
them.  This  summary  of  available  policies  is  the  result  of 
his  research. 


surance  companies-including  Kemner,  American 
Bankers,  Horace  Mann,  CNA,  INA,  Iowa  National 
Mutual,  Crum  &  Forster,  Belafonte,  Midland,  Under- 
writer of  Lloyds,  and  others.  Specific  information 
about  these  policies  can  be  obtained  by  contacting  a 
local  insurance  agent  who  represents  one  or  more  of 
these  companies. 

These  insurance  contracts  take  basically  two  ap- 
proaches, or  "variations  on  a  theme."  One  is  the 
"named-peril"  approach,  which  indicates  by  name 
which  exposure  it  intends  to  cover;  for  the  most  part 
it  is  very  comprehensive.  It  includes  bodily  injury 
and  property  damage,  personal  injury  (false  arrest, 
malicious  prosecution,  libel,  slander,  invasion  of 
privacy,  etc.),  and  professional  liability  (improper 
dismissal,  expulsion,  suspension  or  other  violation 
of  a  person's  civil  rights.) 

The  second  approach  is  to  cover  "wrongful  acts"- 
an  all-risk  approach  that  has  the  potential  to  be  broad- 
er in  scope.  Within  this  framework  of  approaches  to 
coverage,  several  plans  are  offered.  One  offers  cov- 
erage for  the  school  board  only.  This  usually  in- 
cludes the  "school  district,"  "school  board,"  or 
whatever  and  additionally  includes  the  members  of  the 
school  board  as  individuals.  Some  policies  allow 
specified  additional  persons  (principals,  superin- 
tendents, etc.)  to  be  named  also.  Another  plan  offers 
coverage  for  those  listed  above  plus  all  other  em- 
ployees (i.e.,  teachers).  This  approach  could  give 
rise  to  an  unusual  situation  in  a  tenure  or  dismissal 
case,  since  the  policy  would  provide  a  defense  for  an 
insured  brought  by  another  insured. 

Coverage  limits  vary  from  $100,000  to  »1, 000,000 
and  up.  It  is  important  that  individual  limits  be  ade- 
quate, and  equally  important  that  the  aggregate  limit 
be  adequate.     Suits  have  a  way  of  multiplying  once 
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the  door  is  breached.  Student  claims  could  involve 
large  amounts.  Some  plans,  such  as  Horace  Mann  for 
the  teachers  and  the  Belafonte  plan  offered  by  the 
National  Association  of  School  Affiliates,  for  school 
boards,  cover  only  the  interest  of  their  particular 
group,  an  arrangement  that  has  certain  obvious  ad- 
vantages. 

Defense,  settlemait,  and  supplementary  payments 
in  nearly  all  policies  are  identical,  and  this  facet  cchi- 
stitutes  the  essential  value  of  these  policies.  Some 
pecuniary  judgment  may  be  handed  down  by  our  courts, 
but  often  defense  costs  only  will  be  involved  and  no 
judgment  rendered.  Costs  of  attorneys  and  other  costs 
of  any  litigation  can  be  debilitating,  case  by  case. 
Accumulated  defense  costs  can  play  havoc  with  a 
school  board  budget.  This  type  of  cost  is  covered 
under  all  policies  that  I  have  examined. 

The  coverage  these  policies  provide  is  the  cost  for 
the  defense  against  a  covered  allegation  (even  though 
groundless  and  false).  With  one  exception,  no  cov- 
erage for  defense  is  provided  unless  the  suit  or  ac- 
tion alleges  an  act  or  omission  that  would,  if  found  to 
be  true,  be  covered  under  the  insuring  agreement.  The 
exception  is  coverage  for  the  defense  of  a  suit  alleg- 
ing fraud  or  dishonesty,  but  no  coverage  is  afforded  if 
the  defendant  is  found  guilty. 

OUR    SURVEY    OF    THE    VARIOUS    POUCIES 

indicated  that  the  "definitions"  section  of  the  con- 
tract can  be  very  important.  It  spells  out  that  "in- 
sured" means  the  board  as  an  entity  and  also  its 
members  as  individuals.  "Wrongful  act"  is  defined 
as  any  and  all  of  the  following:  "actual  or  alleged 
errors,  misstatement  or  misleading  statement,  act,  or 
omission  or  neglect  or  breach  of  duty  by  the  insured, 
individually  or  collectively,  in  the  discharge  of  school 
district  duties,  or  any  matter  claimed  against  them 
solely  by  reason  of  being  or  having  been  the  insured 
during  the  policy  period." 

The  last  part  of  that  sentence  is  very  comprehensive 
and  would,  if  other  factors  are  equal,  make  this  a 
desirable  coverage  statement. 

It  would  appear  that  "policy  period"  should  be  a 
fairly  noncontroversial  part  of  the  policy.  Not  so! 
The  policies  vary  with  regard  to  this  feature.  The 
annual  inception-expiration  date  (or  three-year  dates, 
as  some  require)  is  fairly  standard,  but  the  pros- 
pective purchaser  should  be  fully  aware  of  the  wording 
that  covers  the  cancellation  by  the  insured  or  by  the 
company,  in  which  only  thirty  to  ninety  days  (or  one 
year  in  some  instances)  is  given  to  report  any  claims. 
After  that,  even  though  a  claim  had  its  origin  during 
the  policy  period,  coverage  does  not  exist.  For  an 
additional  premium  (approximately  10  per  cent  of  the 


annual  premium)  this  "discovery  period"  can  be  ex- 
tended. A^sOt  for  an  additional  premium,  if  the  pur- 
chaser has  no  present  knowledge  of  actions  leading 
to  a  possible  claim  or  suit,  he  may  purchase  "retro- 
active coverage."  This  will  provide  coverage  for 
claims  that  may  be  brought  later  but  occurred  or  had 
their  origin  before  the  policy  period  began.  The  in- 
sured and  the  company  must  agree  upon  the  begin- 
ning retroactive  date. 

The  exclusions  are  predictable.  There  is  no  cov- 
erage for  the  following:  activities  other  than  "school 
board  activities;"  acts  involving  a  profit  to  the  in- 
sured; criminal  acts  (even  though  the  policy  will 
provide  a  defense  until  the  insured  is  found  guilty); 
fraudulent  or  dishonest  acts  (if  the  defendant  is  found 
guilty);  acts  more  appropriately  covered  under  other 
types  of  policies  (general  liability,  etc.);  and  for  will- 
ful violations  of  statute  or  ordinance  if  done  with 
knowledge  and  consent. 

Most  of  these  policies  are  sold  with  a  premium 
based  on  the  size  of  the  student  enrollment.  Appli- 
cations vary  from  three  full  pages  of  detailed  infor- 
mation to  a  short,  four-line  form.  Price  runs  the 
gamut-from  S50  annually  per  board  member  of  a  small 
system  to  cover  board  members  only  to  $135,000  annu- 
ally to  cover  board  members  and  all  employees  for  a 
large  system. 

TO  ME,  THE  JOKER  in  the  system  of  liabilities  in- 
surance is  deductibles.  While  these  are  said  to  be 
"negottable,"  on  paper  the  companies  require  sizable 
deductibles.  For  the  smaller  school  systems,  the 
figure  is  $500,  which  is  perhaps  acceptable.  Even 
this  small  amount,  however,  could  deter  capable  peo- 
ple from  seeking  school  board  membership  since  the 
deductible  might  have  to  be  paid  several  times  in  one 
year  defending  groundless  suits. 

For  the  larger  systems,  deductibles  up  to  $5,000  per 
loss  are  normal,  which  seems  to  negate  the  purpose 


ANNOUNCEMENT 

School    Law   Course   for   Administrators.      The 

School  of  Education  at  Chapel  Hill  will  offer  a 
course  in  school  law  (Education  197)  next  spring 
-January  to  May  1974.  Robert  Phay  will  teach 
the  course  from  materials  he  has  developed  and 
will  emphasize  North  Carolina  statutory  and  case 
law.  The  class  will  meet  once  every  two  weeks 
in  Chapel  Hill  from  10  a.m.  to  4  p.m.  The  bi- 
weekly schedule  has  proved  to  be  the  best  for 
superintendents  and  principals  who  must  mini- 
mize their  time  away  from  their  schools. 
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for  which  the  policy  was  purchased.  Whether  the  pro- 
tection is  secured  for  the  board  members  only  or  for 
principals  and  teachers  also,  the  burden  of  paying  the 
first  $5,000  in  loss  (defined  as  any  judgment  and  legal 
fees)  would  jeopardize  financially  all  but  the  very 
wealthy. 

For  teachers,  the  Horace  Mann  policy  offered  through 
the  state  teachers'  association  seems  to  provide  the 
broadest  protection  at  the  most  reasonable  cost,  and 
apparently  it  has  no  deductible  as  such. 

For  school  boards,  I  recommend  the  Belefonte  policy 
offered  through  the  National  Association  of  School 
Affiliates,  1901  Fort  Meyer  Drive,  Arlington,  Virginia 


22209.  This  policy  offers  protection  as  a  membership 
benefit  with  no  deductible  arid  nominal  cost  for 
$1,000,000  limit  of  liability.  This  is,  however,  on  a 
named-peril  basis,  and  a  school  board  considering  it 
should  have  advice  of  counsel  to  assure  that  it  ade- 
quately fits  the  board's  needs. 

Competition  and  experience  will  eventually  pro- 
duce insurance  coverage  that  will  meet  school  system 
needs  adequately  and  at  a  reasonable  cost.  In  the 
meantime,  those  who  review  the  insurance  program  in 
the  schools  should  be  alert  to  the  changes  that  will 
come  and  be  ready  to  update  their  program  as  better 
plans  are  offered. 


